INTRODUCTION
Pablo Picasso, the Spanish painter who was responsible for 20,000 pieces of art, 2 had a learning style that many of us creatives can 163 Picasso On Staff [7:162 2015] relate to. Based on historical accounts, he surely would have been a complicated employee to manage. He regularly abandoned his art school homework for more time to sketch what he wanted. 3 Classical techniques bored him, and he was resentful of teachers who attempted to conform him. 4 It was not until he left art school in Madrid that he actually found a learning environment suitable for his personality. 5 In 1899, he joined a "cluster" of artists in Barcelona at the famous El Quatre Gats café, which "in lieu of an art school environment . . . provided Picasso with an arguably more productive education." 6 Creative economist John Howkins uses the term "cluster" broadly to describe collaborative environments where he believes "creativity and innovation are sharpened."
7 Today, many products are developed by groups of Picassos, calling on diverse learners and specialties to exchange ideas and provide invaluable criticism. 8 Filmmaker Tiffany Shlain, a "Picasso" herself, believes the creative process involves finding a team of collaborators who are willing to build from one of her many "hunches," and to give her constructive feedback that acknowledges both the good and the bad of her work.
9
This Emmy-nominated filmmaker and Webby Awards founder is perhaps thought of as a solo artist, because she narrates all of her films; but in actuality, she operates in a team environment. Her films are made both through The Moxie Institute and Let it Ripple, her nonprofit film studio her film studio, that employs-not contracts-a creative team of four core team members. 10 She also provides her small creative workforce health and dental benefits.
[7: 162 2015] CYBARIS®, AN INTELLECTUAL PROPERTY 164 LAW REVIEW I love having people that I have worked creatively [with] for years. My producer and co-writer Sawyer Steele and I have made films together for nearly 10 years. Nothing can replace that history and institutional knowledge. Also, at this point, while there are many sprints to finish films, this is more of a long run, so I want everyone to feel they are taken care of with vacation and health care. 12 Fewer and fewer employers share Shlain's labor philosophies: by 2020 a troubling 40% of the U.S. workforce is predicted to be contractors 13 (or other forms of contingent-status workers).
14 Employee-status positions often provide workers livable wages, security, health benefits, 15 12 Email interview with Tiffany Shlain, Filmmaker, The Moxie Institute (Jan. 20, 2016). 13 There is little data out there to show the full impact on classification in the arts markets. When organizations invest in studies, it is typically to prove economic growth with respect to retail sales or the number of jobs without focus on the quality of such work. We do know that "American artists are highly entrepreneurial, they are 3.5 times more likely than the total U.S. workforce to be self-employed," which, again, selfemployment is not necessarily a bad thing for those who are well-compensated. CREATIVE http://httpdownload.intuit.com/http.intuit/CMO/intuit/futureofsmallbusiness/intuit_2020_report.pdf . 15 ObamaCare Employer Mandate, OBAMACARE FACTS (last visited Dec. 30, 2015), http://obamacarefacts.com/obamacare-employer-mandate/ ("ObamaCare's 'employer mandate' is a requirement that all business with 50 or more full-time equivalent employees provide health insurance to at least 95% of their full-time employees and dependents up to age 26.").
165
Picasso On Staff [7:162 2015] employment laws that contractors miss out on, such as: unemployment insurance, minimum wage standards, family medical leave protections, workers' compensation, protection from employer sexual harassment, and the ability to collectively bargain under the National Labors Relations Act.
16
A.
Art as a Business or as a Job
To Picasso, creativity led to great artwork. But creativity is not, nor should it be, reserved for the visual arts. There is true market value in creativity and the creative persons who spin it. 17 There are different theories on what creativity is: is it a method for solving problems, 18 a talent reserved for a select few, or rather a universal channel for how we use our intelligence? 19 Personally, I find comfort in the belief that creativity is how we apply knowledge to new ideas. 20 This non-legal definition honors the creative process by accounting for all manifestations, and is broad enough to suggest that every human possesses creative capacity. But surely not every human is capable of creating great products, and not every industry or community has perfected how to profit from art.
Pablo Picasso is an outlier: he made a large fortune ($50 million net worth at his death) 21 from his artwork. Few artists become millionaires from their craft, as Picasso did. Many artists simply seek livable wages. Springboard for the Arts, a leading economic development organization, teaches artists how to capitalize on their local audiences, and to manage their business affairs so they can make a "living and a life."
22 Laura Zabel, Springboard Executive Director, disagrees with the belief that artists are bad entrepreneurs: 16 I don't think artists are bad at being entrepreneurial. I think there are a lot of skills that artists have that lend themselves naturally to being entrepreneurial: artists already have a DIY ethic about their work, they're used to wearing a lot of hats and they understand a lot intuitively about engaging clients and audiences, about collaboration and iteration. But I also think the landscape for artists has changed a lot in the last decade. A lot of communities have seen decreased funding for arts and culture and the kind of structure that used to support artists-patronage structure or theater companies where they used to have a resident company and now hire everybody freelance, or the same thing for visual artists with galleries. So artists, more and more, are needing to be their own boss and manage all the details and run their careers like a business. A lot of training for artists hasn't caught up to that yet.
23
Certainly some artists prefer being entrepreneurs, but others, as Zabel mentioned, only choose self-employment in response to the loss or lack of full-time work.
24

B. Minnesota and Hollywood Arts Ecosystems
The number of employee-status positions is connected to overall economic viability of a community and the health of collaborative art forms.
Arts businesses and the creative people they employ stimulate innovation, strengthen America's competitiveness in the global 23 In Minnesota, for example, the nonprofit arts and culture section has a substantial impact on the State: total economic impact is $1.2 billion. 26 What is particularly fascinating about this data is its relationship to employment. 1.5% of the entire Minnesota workforce is artists; whereas the national average sits at a mere 1.1%. 27 This figure is likely due to certain industries and professions supporting more fulltime employment (theater, museums, and most notably book publishing). However, in Minnesota, there are less fulltime positions for independent artists, writers, and performers than the national average.
28
The U.S. film industry-a drastically different ecosystem than the one found in the Minnesota arts community-is the largest in the world, and supports 302,000 direct workers, paying $47 billion in wages.
29 Even more extraordinary is that while Hollywood is not perfect-with instances of questionable unpaid interns 30 33 For example, SAG-AFTRA-the labor union that represents 160,000 actors and other media performers-requires, with exemption, that producers classify SAG members as employees. 34 It is also in Hollywood that we have many full-time positions for writers, another artist traditionally thought of as a contractor. Hollywood has succeeded, arguably more than any other industry, in creating a professional class of artists. Artists who can both invest in their craft and pay their bills.
C. Freelance Artists and How Little We Know
This is what little we know about the U.S. artist workforce as it relates to this topic:
American artists are highly entrepreneurial; they are 3.5 times more likely than the total U.S. workforce to be self-employed. American artists are generally more educated than other workers. Over half of all artists have received at least a bachelor's degree. American artists are less likely than other workers to have full-year or full-time employment, which partly accounts for their annual median incomes being lower than those of workers with similar levels.
35
I suspect that many employers do not need a staff painter, photographer, writer, or actor because any need might be sporadic or 33 E.g., White House Summit on Worker Voice, October 7, 2015 (interview of President Barack Obama), available at https://www.whitehouse.gov/campaign/worker-voice ("I am big believer of … collective bargaining and unions as a tool to empower workers … unions made sure … there were direct negotiations, and the workers were at the There is no denying that hiring employees over contractors is more expensive.
37 "At face value, building a workforce this way seems like a no-brainer for many startups, which save about 30% on the cost of labor by paying workers as independent contractors." 38 But what impact will this way of doing business have on finished products or services? Hiring an employee means you, the employer, have no restrictions in terms of collaboration, direction, or how you decide to power the creative process. 39 There are limitations under the law to how you can manage and collaborate with a contractor that many managers would seemingly like to avoid. Furthermore, will the growing use of contractors to perform creative functions increase the administration of termination rights, effectively shortening companies' copyright interests to thirty-five years? We are seeing the courts respond by reminding companies of the legal consequences of misclassifying workers, 40 but the underlying concern might not be legal at all, but rather one of leadership. With the expansion of gig-economy type companies growing in popularity, there seems to be less focus on the worker, but a belief that good products will come about regardless.
This essay will introduce additional considerations to determining a creative worker's classification. Much of the current discussions on this topic have either been from a business or employment law lens, disregarding the impact on copyright interests 36 Id. 37 Hyam Singer, Don't Be Fooled: Calculate the Real Cost of Employees and Consultants, TOPTAL DEVELOPERS, http://www.toptal.com/freelance/don-t-be-fooled-thereal-cost-of-employees-and-consultants (last visited Oct. 6, 2015) (According this this calculation, a contractor will cost less than an employee even when the contractor makes $70 an hour and the employee makes $46 an hour). 38 41 The needs of a position ought to define the classification, not the 1099 discount. 42 Under the existing legal framework, companies and creative workers can organize in a mutually beneficial way. My goal for this essay is to persuade companies to rethink how they approach employee classification and utilize the current law for such mutual benefit.
Part I provides a discussion of how our society is asking for more and more creative products and some of the challenges of managing creative workers. Part II gives an overview of how employees are legally classified, and provides some misclassification cases brought by Uber drivers and performing artists. Finally, part III analyzes how employee classification impacts intellectual property rights and plays into the application of the termination right.
II.
CREATIVITY IS ON THE RISE According to Americans for the Arts, 43 "the value of the creative is on the rise" as blue-collar positions decline. 44 That is, the need for creative positions is increasing in our entertainment-focused society. For example, the average U.S. adult will watch five hours and thirty-one minutes of video each day. 45 Music consumption is growing as well, as paid streaming subscriptions made up thirty-three percent of 2013. 46 More than ever, Americans are tuning in, logging in, or clicking through media produced by creative professionals.
"In 2013, the value added by the core copyright industries to U.S. GDP reached more than $1.1 trillion dollars." 47 This creative economy, as measured by the core copyright industries, supports 5.5 million jobs. 48 These workers sometimes work in isolation, and other times in collaborative environments with thoughtful direction. 49 And all of these companies have at least one Pablo Picasso on staff, often many more. 50 These people possess impeccable judgment and skill when it comes to design, the senses, and communication. 51 One such Picasso is comedy writer and performer Tina Fey. After leaving college with a degree in drama, she went on to train at Second City, the school of improvisation in Chicago. 52 While there, she learned to embrace a more collaborative creative process than her traditional Stanislavski acting training provided.
53 Improvisational acting or sketch comedy writing requires equal part talent, equal part iipa.com/pdf/2014CpyrtRptFull.PDF ("The "core" copyright industries are those industries whose primary purpose is to create, produce, distribute or exhibit copyright materials."). 48 Stephen E. Siwek, Copyright Industries in the U.S. Economy, INT'L INTELL. PROP. ALLIANCE, 2 (2014), http://www.iipa.com/pdf/2014CpyrtRptFull.PDF. These numbers are based on the core copyright industries-those "whose primary purpose is to create, produce, distribute, or exhibit copyrighted material." I'd wish to account for a broader net of workers who engage in the creative process-not all creative products are protected by U.S. copyright law-but that data is not available. 49 These skills are what many believe can make artists a most-valuable employee. See, e.g., Lisa Phillips, The Top 10 Skills Children Learn From the Arts, AM. FOR ARTS, Nov. 26, 2012, http://blog.americansforthearts.org/2012/11/26/the-top-10-skills-children-learnfrom-the-arts. 50 Artists bring something valuable to the workforce, which is why companies like Another Limited Rebellion attempt to expand an artist skill set to other types of workers. Leah Lamb, Why You Should Hire an Artist as Your Next Business Consultant, FAST COMPANY (Sept. 18, 2015, 5:12 AM), http://www.fastcompany.com/3051224/hit-theground-running/why-you-should-hire-an-artist-as-your-next-business-consultant. 51 Id. The first eight weeks [of writing for 30 Rock], everything was so new, and in preproduction you are sitting in a room full of people and you are just talking, and talking about your life, and coming up with ideas and pitching ideas and it's much more casual and laidback. And because I was new to this, I was like 'Oh, is this what this is? Cuz [sic] this is easy. I can do this all day!' and then of course you get into the writing of it and you're like 'Ok, this is hard." . . . . Every day you've gotta bring it.
55
One can assume, that the staff writer position gave her both the capacity to participate in a team writing environment, and the time for those slower, incubation periods that are key to the creative process.
56
Creativity's market value is not lost on executives. After research connected daydreaming to better ideas, many tech companies adopted "laziness" policies. 57 Google, for example, lets workers dedicate some of their workday to goofing off. 58 In Creativity, Inc., Pixar President Edwin Catmull shares an anecdote of how he threw away a table and its place cards when it became apparent that only executives were speaking up at meetings. 60 When it comes to something as creative as making animated films, Catmull feels everyone needs to throw ideas into the hat. 61 In his book, Catmull communicates his distaste for hierarchical work environments as being unsuitable for good storytelling. 62 As Catmull details, he worked to design an environment conducive with the creative process. 63 Creative geniuses are rare, and creativity is tricky to manage:
Managing creative employees can be challenging: It's a constant balancing act. On the one hand, you need to maintain an environment that encourages exploration, experimentation, and risk-taking. On the other hand, you need to push people forward to produce work on time and on budget that meets the needs of the business. 64 Companies in the business of producing creative products need to prioritize the establishment of workplaces that are conducive to the creative process. Many Picasso-like thinkers contribute to our rich creative economy, and many of these thinkers benefit from the financial stability and collaborative environments afforded to them by employeeclassified positions.
Inspiring creativity in teams is no easy feat; it requires discipline, training, and company policies flexible enough to adapt to any creative environment or worker. 65 and-relevant to this discussion-copyright laws. 74 Factors include:
1.
The hiring party's right to control the manner and means by which the product is accomplished; 2.
The skill required; 3.
The source of the instrumentalities and tools; 4.
The location of the work; 5.
The duration of the relationship between the parties; 6.
Whether the hiring party has the right to assign additional projects to the hired party; 7.
The extent of the hired party's discretion over when and how long to work; 8.
The method of payment; 9.
The hired party's role in hiring and paying assistants; 10. Whether the work is part of the regular business of the hiring party; 11. Whether the hiring party is in business; 12. The provision of employee benefits; and 13. The tax treatment of the hired party. 79 Weil, supra note 69, at 7 ("For a construction company that frames residential homes, carpenters are integral to the employer's business because the company is in business to frame homes, and carpentry is an integral part of providing that service."). 80 Id. at 9 ("The worker's investment must be significant in nature and magnitude relative to the employer's investment in its overall business to indicate that the worker is an independent businessperson."). 81 Id. at 10 ("A worker's business skills, judgment, and initiative, not his or her technical skill, will aid in determining whether the worker is economically independent."). 82 Id. at 12 ("The key is whether the lack of permanence or indefiniteness is due to 'operational characteristics intrinsic to the industry' (for example, employers who hire part-time workers or use staffing agencies) or the worker's 'own business initiative.') (citing Brock v. Superior Care, 840 F.2d 1054,1060 (2d Cir. 1988)).
177
Picasso
While no one factor is determinative, the FLSA strives to "provide broad coverage for workers." 84 To the DOL, "the correct classification of workers as employees or independent contractors has critical implications for the legal protections that workers receive, particularly when misclassification occurs in industries employing low wage workers." 85 The Internal Revenue Service also has its own spin on the common law factors, grouping them into three categories: 1) behavioral control;
86 2) financial control; 87 and 3) the relationship of the parties.
88
Again, this body of regulations looks to know who had control or paid for expenses, and whether the work was a permanent and integral part of business operations.
89
It seems employee classification differs among the various laws mostly in the underlying policies. As mentioned, the DOL has a policy to classify most workers as employees, whereas in copyright law-where employee classification deprives a worker of his or her copyright interests-the courts are hesitant to label a worker an employee. 90 It is estimated that between ten and twenty percent of employers are misclassifying their employees under these tests. thing is certain, misclassification is a growing concern, even if its impacts are yet to be fully understood or felt.
B. Misclassification in the Arts: Ballerinas & Opera Singers
In the Second Circuit, a prima ballerina 92 was classified an employee under the Federal Tort Claims Act when she was injured at the Kennedy Center for Performing Arts. 93 Per her employment contract, 94 New York law applied: "the typical test of whether one is an independent contractor lies in the control exercised by the employer, and in who has the right to direct what will be done and when and how it will be done." 95 The ballerina met this test because she was hired to attend scheduled rehearsals and performances for "a specific part in a specific musical," wear particular clothes, and style her hair and makeup in a particular way.
96
This opinion was consistent with New York law, where performers are typically found to be employees. 97 All that is required is a showing that the employer has control "over such aspects of the workers' employment as the dates and times of performances and the work to be performed." 98 Interestingly, these same facts in other states would have resulted in an opposite result. In Minnesota, for example, a group of performers hired for short-term engagements by a small non-profit 92 It should be stated that this ballerina was an Equity Actor. Her contract requires she be treated like an employee, but this relationship did not go into the court's analysis. Makarova v. U.S., 201 F.3d 110, 112 (2d Cir. 2000). 93 In this unique scenario, the ballerina was disadvantaged in being an employee, as it made her ineligible to sue the government. Id. at 115. 94 The court continued to analyze the contract under D.C. law, and found the same result. It found her to be "in the service of" the Kennedy Center. Id. 95 In finding the performers to be contractors, 101 the court disregarded any control inherent in the rehearsal process itself: "Artists who perform . . . necessarily attend scheduled rehearsals and take directions from a director. If this type of control, without more, were enough to establish employee status, it is difficult to conceive of a circumstance in which an [artist] hired by a theater would not be an employee."
102 As opposed to New York law, the Minnesota Court of Appeals felt the performers were the ones in control: they prepared for roles in their own time, and were free to pursue other work. 103 Although, it seems the court was mostly persuaded by the brevity of the performance schedules. 104 Still, this was a close call for Minnesota-the decision itself cannot be cited in future cases. 105 The court was clear, stating:
Our decision today is a narrow one. We merely hold, on the specific facts presented in this case . . . our decision should not be construed to extend to all persons hired by operas, orchestras, or theaters. As we noted above, "[i]n employment-status cases, there is no general rule that covers all situations, and each case will depend in large part upon its own particular facts."
106 99 The Skylark Opera Company is one of many small nonprofit performing arts organizations in Minnesota. 99 The company hosts four performances each year, and employs only one permanent employee, its Artistic Director. Skylark Opera v. Dep't of Employment & Econ. Dev., 2014 WL 4672360, at *1 (Minn. Ct. App. Sept. 22, 2014) 100 Id. (analyzing why orchestra and technical staff were also contractors). 101 Id. at *4 ("Traditionally, five factors are used to determine whether a worker is an employee or an independent contractor: '(1) The right to control the means and manner of performance; (2) the mode of payment; (3) the furnishing of material or tools; (4) the control of the premises where the work is done; and (5) the right of the employer to discharge.'"). 102 Depending on the jurisdiction or law, a manager's flexibility in directing contractors differs greatly, which has an enormous impact on the creative process. Even though creativity is thought to be fleeting and unconfined, in practice, it typically involves bringing teams together at scheduled meetings. In these meetings there is a leader, someone acting much like a stage director, who shepherds an idea to its fruition.
107
C. Uber Case Sparks New Policy Debates About How We Classify Employees
Uber is the $50 billion mobile transportation company that poses as a technology company. 108 Uber drivers (160,000 and growing)
109 transport customers in their personal cars, and use the company's application (installed on a provided iPhone) to make transactions. 110 This past June, the Labor Commissioner of the California Department of Labor told Uber that it had misclassified one of its drivers as an independent contractor because a proper independent contractor, unlike an employee, is actually someone who operates an independent business, hired on for a specific project with a definite duration.
111
The company argued it was simply operating an app that provides independent drivers access to its customer base. 112 The California Labor Commission disagreed, finding, instead, that the drivers are an integral part of the well-orchestrated Uber operation.
113
From requiring background checks to imposing restrictions on eligible vehicles and setting payments at a non-negotiable rate, Uber acted like an employer to its employee drivers. As it happens . . . Uber is not so much a labor-market innovation as the culmination of a generation-long trend. Even before the founding of the company in 2009, the United States economy was rapidly becoming an Uber economy writ large, with tens of millions of Americans involved in some form of freelancing, contracting, temping or outsourcing.
115
Reading the facts of Berwick v. Uber, it is apparent that the company spent a great deal of money designing the position to favor a finding of independent contractor. 116 Even the company's recruiting language illustrates its deliberate attempt to avoid employee classification: "Uber needs partners like you. Drive with Uber and earn great money as an independent contractor. Get paid weekly just for helping our community of riders get rides around town. Be your own boss and get paid in fares for driving on your own schedule."
117 From the consumer's perspective, ordering an Uber is a bit of a roll of the dice.
118 Without trainings or company cars and uniforms, the company settled for a lesser quality product in exchange for a higher profit margin.
119 Like Uber's improper employee classification, such misclassification can create life-changing results for creatives. . 117 Sign up to Drive, Uber, https://get.uber.com/cl/?city_name=washington-DC&utm_source=Bing_Brand&utm_campaign=search%7Cdesktop%7Cdrivers%7Cwas hington-DC%7Ccountry-1%7Ccity-8%7Ckeyword_uber%20driver%7Cmatchtype_e%7Cad_9673883932%7Ccampaign_bra nd%7Cgroup_uberdriver%3Eexact&utm_medium=kenid_06ef919f-24e1-3808-6afa-000002c2775a (last visited Oct. 13, 2015) . 118 See Mike Isaac, Uber Flunks the Better Business Bureau Test, BITS (Oct. 9, 2014, 3:57 PM), http://bits.blogs.nytimes.com/2014/10/09/uber-flunks-the-better-business-bureautest/?_r=1 (stating that Uber has received more than ninety customer complaints filed with the Bureau and with most of them centered on Uber's surge pricing, which is based on driver demand); see also Kessler, supra note 38 (quoting Caleb Merkl, the CEO of Maple, a New York delivery-only restaurant) ("'It's easy to add up the cost savings from having independent contractors-you know exactly how much you are saving per employee by not paying for workers' compensation-but it's much harder to quantify all of the benefits of having full-time employees that, in our view, offset many (if not all) of 1099 savings . . . . If you look at our delivery team, they are essentially our only point of human contact with our customers, so it's a case where who's doing the job and how they are doing it is incredibly important to our success.'"). 119 See Isaac, supra note 118; Cf. Kessler, supra note 38 (citing interview with Caleb Merkl, the CEO of Maple, a New York delivery-only restaurant) (explaining how training INTELLECTUAL PROPERTY CONCERNS Sure intellectual property rights are not relevant for an Uber driver-whose contributions are the labor of driving and a personal car-but employee classification makes or breaks a creative worker's rights to his or her intellectual property. Copyright law does not protect ideas, only expressions. 120 This federal law protects qualifying "original works of authorship fixed in any tangible medium of expression."
121 Just about anything fixed on film, print, or the Internet is copyrightable. In fact, it is easier to give examples of what is not copyrightable than try to summarize the wide net of content that is. A list of names or facts is not copyrightable, 122 nor is a fashion design, 123 or a dramatic performance. 124 But this essay is copyrightable, as is a magazine cover, 125 and even a broadcast of your favorite football team. 126 
A. Contractors Own Copyrights
Once content falls within the scope of protection, copyright holders may license or assign their work to others. 127 But the current statutory scheme places limits on hiring parties who claim authorship. Authorship is presumed to be in the creator, but under the work made for hire doctrine, it instead vests in the employer. 128 This classification is anything but trivial; it dictates the term duration, and affects a creator's ability to terminate or to bring a Visual Artists Rights Act claim.
129 "The contours of the work for hire doctrine therefore carry profound significance for freelance creators-including, artists, writers, photographers, designers, composers, and computer programmers-and for publishing, advertising, music, and other industries which commission their works." 130 Tucked in the definitions section of the Copyright Act is the "work made for hire" doctrine:
(1) a work prepared by an employee within the scope of his or her employment; or (2) a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as answer material for a test, or an atlas, if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.
131
Under § 101(2), Congress enumerated nine works that provide hiring parties authorship regardless of whether the creator was an employee or not. 132 Still even for these works, a work made for hire agreement needs to be signed before the work begins.
133 From a practical standpoint, § 101(2) is straightforward. If, for example, a screenwriter signs a work made for hire agreement before he starts writing, the film's producer is the rightful owner of the script. Post-1978 Employer-Employee Test Under § 101(1), a court applies the general principles of agency law-now called the Reid or CCNV test-to the circumstances leading up to the finished product. 136 In Community for Creative NonViolence v. Reid, a sculpture artist was classified an independent contractor under the 1976 Copyright Act by the Supreme Court. 137 The sculpture artist in Reid was approached by a nonprofit to construct a sculpture depicting homelessness. 138 In exchange, he was paid a lump sum without benefits or taxes withheld. 139 He also worked in his own studio, and received little oversight from the nonprofit.
140
In practice, the test can be thought of as an inquiry into whether the hiring party participated in the creative process, and whether the worker was treated like a conventional salaried employee. In contrast to other laws, copyright law actually places less weight on the exercise of control.
141 Every case of this type certainly digs into the creative process-the process by which the idea was transformed into the final product-but not without first finding what resembles "the conventional relation [ 141 Aymes v. Bonelli, 980 F.2d 857, 861 (2d Cir. 1992) ("Some factors, therefore, will often have little or no significance in determining whether a party is an independent contractor or an employee. In contrast, there are some factors that will be significant in virtually every situation. These include: (1) the hiring party's right to control the manner and means of creation; (2) the skill required; (3) the provision of employee benefits; (4) the tax treatment of the hired party; and (5) whether the hiring party has the right to assign additional projects to the hired party. These factors will almost always be relevant and should be given more weight in the analysis, because they will usually be highly probative of the true nature of the employment relationship."). 142 Reid, 490 U.S. at 740.
185
Picasso On Staff [7:162 2015] Central to the creative process is the delegation of artistic control. Similarly, "control is [usually] the principal guidepost" 143 for traditional employee classification because agency law defines a servant to mean one who is "subject to the other's control or right to control." 144 However, in copyright law, even when the hiring party controls the work, if the other factors weigh heavily in favor of contractor status, this factor will actually be disregarded. 145 In other words, because hiring parties are not supposed to collaborate with contractors, it will not be rewarded with copyright ownership when it disobeys this principal. Unless a worker is treated like a traditional salaried employee with benefits, courts are cautious to classify a work as "made for hire." In Marco v. Accent Publishing, the Third Circuit vacated a misapplication of the Reid test, and found a freelance photographer to be a contractor despite there being enough creative control by his employer. 147 Marco was hired to shoot a series of images that were used in six consecutive issues of a costume jewelry trade journal.
148
For the most part, the photos were shot in the photographer's home studio. 149 The hiring party gave opinions on how the models and jewelry looked, but left the technical matters like color balance and light to the photographer. 150 The hiring party also provided jewelry, models, and props to be photographed, and sketches to guide the photo's composition. 151 At some points, an art director also attended some of the sessions to "[direct him] on the composition of a photograph . . . the mood of the lighting, the emotion within a given scenario. Even though the hiring party participated in the actual creative process, it did not act like an employer in other ways. For example, pay-roll taxes were not withheld, nor were benefits provided. 155 The court was also persuaded by how limited the hiring party's engagement was: "The record does not suggest that [the hiring party] could assign any more than one issue's worth of photographs . . . during any particular period.
[It] could not, for example, require [the photographer] to photograph its employee of the month."
156 He also did not hold regular hours with the company, even during the six-month period in question.
157 Thus, this photographer was a contractor, and as a result, the copyrights to the photos were his. Pre-1978 Employer-Employee Test
Prior to the 1976 Copyright Act, it was much easier for a contractor's work to be "made for hire," as the courts applied the basic "Instance and Expense Test," instead of the Agency common law test. In 2013, the Second Circuit reinstated this test in Marvel v. Kirby, but only for pre-1978 works.
159
The comic artist Jack Kirby is responsible for many of the characters that fill our screens and toy boxes. 160 While working as a freelance artist in the sixties, he created-along with Stan Lee-entire teams of superheroes like the X-Men, the Fantastic Four, and the Avengers. 161 Under the "Marvel Method," Stan Lee and a comic artist would talk ideas, then the artist would draw what they wished at 153 Id. ("The only significant difference between this case and CCNV is that here the hiring party is in the business of regularly publishing photographs in connection with advertisements and articles. This distinction does not give rise to an employment relationship."). 154 home. 162 He purchased all of the supplies necessary to draw the pages.
163 If Lee approved the art then a writer would "put in all the dialogue and the captions."
164 Kirby was paid on a per-page rate, without any consideration for his future. 165 He did not hold a staffed position, nor did he receive vacation time, health benefits, a pension, or a cut in any of his character's success. 166 To give an example of how valuable his work is today, the 2012 Avengers release alone brought in $1.5 billion in worldwide box office proceeds. 167 Kirby himself made a mere $35,000 for every year he worked as a freelancer for Marvel. 168 When the heirs of his estate sought to terminate the original deal in 2010, the court found all his works to be "made for hire" property of the company. 169 Because the works were created prior to the 1978 effective date of the 1976 Copyright Act, the court applied the now abolished "Instance and Expense" test. 170 The instance prong merely requires that the hiring party provide the "impetus for" or participate in the work, or have "the power to supervise." 171 The expense prong looks to see who bore the financial risk of the work.
172
Even absent a showing of "instance," the test is still met if there is "a particularly strong showing that the work was made at its expense." 173 Ultimately, the court sided with Marvel. 174 To the court, while both parties bore some risk in the work, Marvel was the one on the hook for 188 Today copyrights enjoy lengthy terms, but authors once had to renew registrations to extend their term duration. 189 As a result of this system, assignments entered into during the first term ended with the beginning of a renewal term. When it came time to craft the 1976 Copyright Act, Congress chose to abandon the unpopular renewal requirement, and replaced it with a codified termination right. 190 Congress recognized that freelancers were too often taken advantage of in the marketplace, particularly when just starting out. An inalienable termination right would grant authors of successful work a second chance at profits.
191
Works under the 1976 Copyright Act are governed by the statutory scheme laid out in section 203.
192 Between twenty-five and thirty-three years after an assignment, a creator may file a termination notice with the U.S. Copyright Office. The right will then terminate (aka return to the original creator) within a five-year window thereafter. As a result of the work made for hire exception and the inalienability of the right, much litigation has spurred, and will continue to come, 191 Picasso On Staff [7:162 2015] between hiring parties and freelancers in regards to employee-status, and other technical matters. 193 The easiest way to avoid this risk is to hire employees instead of freelancers, and to provide workers with employee benefits.
V. CONCLUSION
Perhaps no creative industry has felt the affects of this changing workforce more than the newspaper industry. Once a copyright industry giant, 194 newspapers now struggle to stay profitable in the digital marketplace. 195 And "labor is still the biggest cost," said Paul Godfrey, President of Postmedia Network. 196 In 2000, there were 25,593 staff reporters and writers hired by newspapers; in 2013, just 17,422 and declining. 197 That's a 32% drop, which is still less than the 43% drop felt by staff photographers. between the parties in which she was paid not a salary but only in response to her bills, for services actually rendered; 2) the financial relationship between the parties in which Wachovia did not withhold or pay any taxes that are incident to an employment relationship; 3) the financial relationship between the parties in which Farlow did not receive employee benefits such as medical and life insurance; 4) Farlow's filing of income tax returns under a self-employed status; 5) the express intent of the parties as indicated in the contract Farlow signed labeling her as an independent contractor; 6) that Farlow did not work exclusively for Wachovia during her working location of the work; (5) the duration of the relationship between the parties; (6) whether the hiring party has the right to assign additional projects to the hired party; (7) the extent of the hired party's discretion over when and how long to work; (8) the method of payment; (9) the hired party's role in hiring and paying assistants; (10) whether the work is part of the regular business of the hiring party; (11) whether the hiring party is in business; (12) the provision of employee benefits; and (13)the tax treatment of the hired party. Note: No one factor will prevail alone. 
